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adopted by the U.S. Congress, the Federal Judiciary and certain Federal 

agencies were and are placing individual inventors, entrepreneurs and research-

intensive startups (“the USIJ Cohort”) at an unsustainable disadvantage relative 

to their larger incumbent rivals, both domestic and foreign, and others that 

would misappropriate their inventions.  A disproportionately large number of 

strategically critical breakthrough inventions are attributable to individual 

inventors and the small companies that implement them. 

SUMMARY OF ARGUMENT 

Section 154 of the Patent Act defines the rights of a patent owner as “the 

right to exclude others from making, using, offering for sale, or selling the 

invention throughout the United States ….” (emphasis supplied).  To implement 

that provision, the Patent Act also provides that courts “may grant injunctions 

in accordance with the principles of equity.” (35 U.S.C. §283).  Any reasonable 

application of those two provisions should have led the district judge to grant a 

permanent injunction against the continued use of intellectual property owned 

by Collision Communications and literally stolen by Samsung through its 

pretense of negotiating a license.  Contrary to the conclusion of the court below, 

an injunction was not precluded by the Supreme Court’s unanimous opinion in 

eBay v. MercExchange, LLC (547 U.S. 388 (2006)). 
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the technology developed by a creative American startup through artifice and 

deception – and then continue using the technology as its own.  Such an outcome 

defies common sense and certainly cannot be called “equitable.”   

If the stolen property were anything but intellectual property, there would 

be arrest warrants out for the Korean executives who made the conscious 

decision to steal someone else’s property for their own use.  Such behavior is a 

poster child for the blatant disrespect for the U.S. patent system exhibited by 

many of the largest corporations in the digital technology space, Samsung 

among them.  In part II, infra, we discuss the highly unethical business strategy 

that Big Tech giants like to call “efficient infringement,” which more accurately 

should be called “predatory infringement.”  For the world’s largest technology 

companies, this has become the preferred method of dealing with small 

companies seeking compensation for the use of their technologies.   

We urge this Court to reverse the decision of the trial court and to order 

the immediate entry of an injunction.  The district judge treated each of the four 

factors it was required to consider as a standalone problem, unrelated to one 

another, other aspects of the case, or the outcome.  This rigid checklist approach 

was not required by the eBay decision or any of this Court’s implementing 

jurisprudence.  It is inconceivable that balancing hardships (often also called 

Case: 26-1893      Document: 29     Page: 11     Filed: 08/10/2026



5 

“balancing equities”) could weigh in favor of Samsung on the facts of this case, 

nor is there any evidence of an adverse impact on the public interest.   

In Robert Bosch, LLC v. Pylon Mfg. Corp. (659 F.3d 1142 (Fed. Cir. 

2011), this Court overruled a trial court’s denial of injunctive relief because the 

lower court had erroneously based its decision on an overly rigid analysis of 

irreparable harm.  The opinion stated:  

“Although eBay abolishes our general rule that an injunction normally 

will issue when a patent is found to have been valid and infringed, it does 

not swing the pendulum in the opposite direction.  In other words, even 

though a successful patent infringement plaintiff can no longer rely on 

presumptions or other short-cuts to support a request for permanent 

injunction, it does not follow that courts should entirely ignore the 

fundamental nature of patents as property rights granting the owner the 

right to exclude.” (Id. at 1149). 

After reversing the lower court on irreparable harm, the Bosch panel then 

addressed sua sponte the other three factors set out in eBay, finding each factor 

satisfied by the record and ordering entry of an injunction. (Id. at 1155, et seq.).  

Although the panel concluded that neither party had made a showing as to 

whether the public would be served or disserved by entry of an injunction, the 

panel relied on other aspects of the analysis to order entry of an injunction – in 
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That the foregoing clause is the only place in the original Constitution using the 

word “right” manifests the singular importance that the Framers placed on 

inventors and innovators, which in turn, imparts both meaning and context to 

the term “right to exclude others.”  Justice Roberts, in his concurring opinion in 

eBay, made reference to the same exclusionary right, observing that: 

“From at least the early 19th century, courts have granted injunctive relief 

upon a finding of infringement in the vast majority of patent cases.  This 

‘long tradition of equity practice’ is not surprising, given the difficulty of 

protecting a right to exclude through monetary remedies that allow an 

infringer to use an invention against the patentee's wishes ….”  (547 U.S. 

at 395). 

Nor does the Supreme Court’s unanimous eBay opinion gainsay or 

diminish the significance of the right to exclude.  The opinion simply instructs 

this Court and the district courts to apply “traditional principles of equity” 

instead of automatic or broad general rules in examining the four relevant 

factors that are employed almost universally in Anglo-American law when 

deciding to issue an injunction.  (Id. at 391.)  Under the eBay ruling, trial courts 

are given broad discretion to assess these traditional factors, but nothing in the 

opinion dictates how a trial judge should make that assessment or whether each 

of the factors must be considered independently from the others.  Indeed, the 
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unanimous Court was careful to point out that it was not prescribing particular 

thresholds or procedures for determining the presence or absence of any of the 

four steps:  

“[W]e take no position on whether permanent injunctive relief should or 

should not issue in this particular case, or indeed in any number of other 

disputes arising under the Patent Act.  We hold only that the decision 

whether to grant or deny injunctive relief rests within the equitable 

discretion of the district courts, and that such discretion must be 

exercised consistent with traditional principles of equity, in patent 

disputes no less than in other cases governed by such standards.” 

(emphasis supplied). 

The foregoing language does not impose any requirements as to how the 

four factors are to be analyzed or weighted vis-à-vis one another by the district 

judge, leaving those considerations to his or her discretion.  The opinion does 

not mention the phrase “burden of proof,” but rather requires that the patent 

owner “demonstrate” that the record allows the district judge to consider each 

of the four factors referred to in the eBay opinion in the exercise of discretion.  

And eBay surely does not require the isolation of the factors from one another 

as the court below chose to do.  To illustrate, the Memorandum and Order of 

May 17, 2026, states on page 15: “Collision has not met its burden of 
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establishing that the balance of the hardships favors injunctive relief, in light of 

its failure to identify any particular hardship it would face if the injunction were 

to be denied.”).  This statement cannot be reconciled with the judge’s earlier 

finding that denial of an injunction would result in irreparable harm to the patent 

owner. (See, Order, p.10).  

This Court has recognized the absence of any intent on the part of the 

Supreme Court to dictate the methodology for issuance of an injunction, as long 

as the trial court avoids the use of sweeping or automatic rules in the exercise 

of its discretion.  Thus, in Robert Bosch, LLC v. Pylon Mfg. Corp. (659 F.3d 

1142 (Fed. Cir. 2011), a panel opinion by Judge O’Malley reversed a trial court 

and ordered issuance of an injunction, because the trial court predicated a lack 

of irreparable injury on the fact that the accused products (windshield wiper 

blades) were not the core business of Bosch, discounting the direct competition 

and loss of market share that Bosch had experienced.  The opinion noted, 

particularly, the “difficulty faced by courts ‘struggling to balance the absence of 

a presumption of irreparable harm with a patentee's right to exclude.’" (Id. at 

1145-46).   

We call attention to the foregoing as a reminder that the “right to exclude” 

lies at the very core of the U.S. patent system, and that thousands of inventors 
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competitiveness on a global scale, and ultimately the national security and 

welfare of all Americans.  Technology leadership has been the decisive factor 

in this nation’s economic and military prowess for more than a hundred years.  

Moreover, technology leadership depends in significant part on a viable and 

robust system for enforcing property rights, which some policy makers seem 

increasingly to have forgotten.   

Despite the Supreme Court’s statement in eBay, noted supra, that the 

Court was not attempting to prejudge the outcome in that case or any other, the 

decision has been construed and applied sufficiently often by district judges to 

discourage many aggrieved patent owners from trying to enforce their patents.  

A recent study covering 23 years of requests for injunctions in patent cases, both 

before and after eBay, determined that: 

“… the eBay ruling significantly reduced both the request for and grant 

of injunctions, relative to the pre-eBay baseline, and that the decision 

differentially impacted different categories of plaintiffs.  Specifically, the 

relative decrease in requests for permanent injunctions was 87.4% for 

non-practicing entities and 65.0% for operating companies.  … [T]he 
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The fact that patents in the digital technology industries are not likely to 

be enforceable has rendered U.S. patents essentially useless for a large portion 

of the USIJ Cohort and other communities of inventors.  Patents incentivize 

investment of capital and human resources to develop new technologies only 

where investors and entrepreneurs believe them to be reliable property rights 

that carry the “right to exclude” incumbent and other companies from copying 

or stealing the new technologies.  For a growing number of inventors and 

investors, such beliefs have become a relic of a former time. 

IV. The Failure to Create a Meaningful “Right to Exclude” Has 

Driven Some of Our Most Creative Entrepreneurs and Inventors 

to Other Pursuits and Other Countries. 

The longer-term economic impact of the current state of patent 

jurisprudence is ominous although predictable.  Faced with the likelihood that 

some larger company will try to implement the “efficient infringement” 

playbook, fewer and fewer entrepreneurs and their investors can justify the 

commitments needed to develop new technologies that compete with the digital 

technology giants or that will have value only if the new technology can be 

licensed to such companies.   By walking rampant over the technologies of small 

companies, the corporate giants have established themselves as either 

monopolies or duopolies and have no room for upstarts that would challenge 
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some things very well – refine the engineering and exterior design of products, 

create and expand infrastructure needed for scaling, distribute products through 

worldwide networks, etc., all of which are important.  What this group does not 

do well is genuine breakthrough innovation.  It is smaller, more nimble 

companies that want to challenge the large entrenched incumbents who are the 

real drivers of breakthrough innovation.  This is a cohort that is critical to the 

future of this nation. 

A 2023 report of the National Economic Council entitled, “The 

Economics of Investing in America,” notes that startups and small to medium 

sized companies are a significant driver of innovation in this nation – not the 

entrenched corporate giants that falsely claim that role.  The NEC report states: 

 

Press (1997), whose studies describe a number of industries where disruptive 

innovation caused the company’s failure.   

Accord: Chris Miller, “CHIP WARS,” Simon & Schuster (2022), pp. 191-97, 

describing Intel’s inability to innovate and enter the market for mobile processing 

until after smaller companies were able successfully to develop low power 

microprocessors necessary for smartphones.   

Accord: Michael Hiltzik, “DEALERS OF LIGHTNING,” Harper Collins 

Publishing (1999), describing how the senior management at Xerox recognized in 

1970 that the dawn of digital imaging ultimately would destroy its analog copier 

business, and so created Xerox Parc, staffed with some of the most brilliant young 

inventors and scientists in the world, only to discover that the institutional forces 

within the company still would not allow most of the resulting innovation to come 

to market. 
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inadequate, mainly because of the difficulty of valuing patents in the context of 

litigation. (Order, p.12). 

The judge then addressed the balancing of hardships as between the 

parties, taking a rigid and formalistic approach that does not comport with 

traditional rules of equity.  More specifically, the judge treated “balancing” as a 

discrete requirement, separate and apart from the rest of the evidence and 

apparently unrelated to his earlier finding that Collision would suffer irreparable 

harm if infringement were allowed to continue.  That was error.  Traditional 

principles of equity required the court to conduct a balancing of harms presented 

by the totality of evidence, which weighs strongly in favor of Collision.  

Contrasting with its own irreparable harm, Collision demonstrated that its 

proposed injunction would require only that Samsung stop using the software 

and algorithms that infringed and that cessation could be accomplished easily 

through the signal’s connection of Samsung smartphones to a network.  

Samsung presented no real evidence that could overcome the finding of 

irreparable harm.  Nevertheless, the judge ruled that Collision had not met its 

“burden on proof” on the issue of hardships. 

As noted in the Summary, supra, the eBay opinion does not use the word 

“burden” and certainly does not require the trial court to compartmentalize each 

of four factors for a separate procedural examination as if they were elements 
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of a cause of action.  Beyond showing that its proposed injunction would do 

nothing except stop the infringement, Collision cannot be expected to show 

what is not harmful to Samsung; that is up to Samsung and it failed to 

demonstrate any harm other than loss of the opportunity to go on using the stolen 

property. 

In footnote 2 of the opinion, the judge appears to be saying that being 

ordered to stop infringing is a relevant form of harm to be balanced against harm 

to the patent owner.  That is inconsistent with this Court’s ruling in Bosch that 

courts should not ignore the fundamental nature of patents as property rights 

granting the owner the right to exclude.  The Bosch Court also cited its earlier 

decision in Windsurfing Int’l, Inc. v. AMF, Inc., 782 F.2d 995, 1003 n.12 (Fed. 

Cir. 1986) to point out that “[o]ne who elects to build a business on a product 

found to infringe cannot be heard to complain if an injunction against continuing 

infringement destroys the business so elected.”). 

The reality is that any rational balancing of the equities in this case weighs 

so heavily in favor of Collision that there really should be no question about it.  

This is a case where the newly developed and innovative technology of an 

American startup was literally stolen by a foreign conglomerate several hundred 

thousand times larger, forcing the small company to lay off most of its 

employees.  If the district judge had looked at the forest instead of a few 
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individual trees, he would have reached a different conclusion.  To be fair, 

equity must look at overall outcomes, not evidentiary minutia.     

As to the public interest issue, the trial court found that neither party made 

a satisfactory showing on how the public interest would be affected.  (Order, 

p.17).  But that was also true in the Bosch case, where this Court nevertheless 

held that the district judge had abused her discretion in not granting an 

injunction.  When there is no discernible adverse impact on the public, the public 

interest has long been recognized to reside in the statutory right to exclude, and 

nothing in eBay holds to the contrary. 

VII.     Conclusion. 

The interpretation given to the eBay decision by this Court and many 

district courts has spawned a level of disrespect for the property rights of small 

companies that can be corrected, if at all, only through injunctive relief.  The 

signal importance of startups and small companies to disruptive innovation is 

undeniable, as is the growing refusal of entrepreneurs to rely on U.S. patents to 

protect the investment of capital and human resources.  The case at bar 

provides a perfect opportunity for this Court to acknowledge the lawless 

behavior by Samsung’s management and to restore a more “equitable” balance 

to the judicial process, as we believe was intended by the unanimous decision 

in eBay. 
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APPENDIX A 

USIJ Member Companies 

Alliance of U.S. Startups and Inventors for Jobs 

July 2026 

USIJ is a coalition of inventors, startup companies, venture capitalists, incubators, and research institutions 
united in support of a strong U.S. patent system. Member companies span medical devices, semiconductors, 
biotechnology, wireless technology, cybersecurity, and venture capital — sectors where patent protection is 
critical to sustaining innovation investment and American global competitiveness. 

23 Member Companies 

1.  Altos Labs  |  Biotechnology / Longevity Research       altoslabs.com 

2.  BioCardia  |  Medical Devices / Cardiovascular       biocardia.com 

3.  Calyxo  |  Medical Devices / Urology       calyxoinc.com 

4.  Centripetal  |  Cybersecurity / AI       centripetal.ai 

5.  Direct Flow Medical  |  Medical Devices / Cardiovascular       directflowmedical.com 

6.  DivX  |  Digital Media / Video Technology       divx.com 

7.  ExploraMed  |  Medical Device Incubator       exploramed.com 

8.  Fogarty Institute  |  Medical Device Incubator / R&D       fogartyinstitute.org 

9.  Fortem IP  |  IP Management / Licensing       fortemip.com 

10.  Lauder Partners  |  Venture Capital       lauderpartners.com 

11.  Liquidax Capital  |  IP Asset Management / Investment Advisory       liquidaxcapital.com 

12.  Materna Medical  |  Medical Devices / Women's Health       maternamedical.com 

13.  Netlist  |  Semiconductors / Memory Technology       netlist.com 

14.  NuCurrent  |  Wireless Power / IP Licensing       nucurrent.com 

15.  PuraCath Medical  |  Medical Devices / Infection Prevention       puracath.com 

16.  Rearden  |  Technology / AI / Holographics       rearden.com 

17.  Revelle Aesthetics  |  Medical Devices / Aesthetics       revelleaesthetics.com 

18.  ShapeTx  |  Biotechnology / Gene Therapy       shapetx.com 

19.  SORAA  |  Semiconductors / LED Lighting       soraa.com 

20.  Techquity Capital  |  IP Strategy / Venture Capital       techquitycap.com 

21.  TuneTx  |  Biotechnology / Gene Therapy       tunetx.com 

22.  Willow  |  Consumer Health / Medical Devices       onewillow.com 

23.  Pavey Investments |  Venture Capital paveyinvestments.com 

 
------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

 
Alliance of U.S. Startups and Inventors for Jobs (USIJ)  •  usij.org   
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HOME NEWS FORTUNE 500 TECH FINANCE LEADERSHIP LIFESTYLE MULTIMEDIA 

COMMENTARY · INTELLECTUAL PROPERTY 

Big Tech's abuse of the patent system must end-take it from me, I've fought 
Google over IP for years 

BY CHUCK HONG 

Chuck Hong is the founder and CEO of Netlist. 

August 9, 2024 at 4:40PM EDT 
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Chuck Hong and his company Netlist have battled Google for years over intellectual property. 

r. OURHSY OF NETl iST 

Listen to the ... 
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Hig Tech firms are stealing technology from small businesses. Congress must stop them. 

As the founder and CEO of Netlist, a small company that develops advanced semiconductor technologies, I 

believed that patenting our inventions would protect our discoveries from bigger companies in our field and 

help us compete against them. For a time, that's exactly what happened . 

Starting in the mid-2ooos, we were granted more than 100 patents on cutting-edge memory technologies , 

some of which are used today in artificial intelligence computing. It wasn't long before Netlist's memory 

modules became vital components in the world's most advanced computing systems. We became a key 

supplier of high-performance memory systems to Dell, IBM , HP , and Google . 

Patent theft 
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But then, the patent theft started. Not by Dell, IBM, or HP-all tech companies that respect intellectual 

property (IP) rights. 

Rather, by Google, a brash upstart that was, at the time, famous for flouting rules. Google was using our 

patented memory modules to supercharge the speed of its cloud servers and search engine. But after growing 

tired of paying us for our proprietary technology, Google began to build knockoff products and cut us off as a 

supplier. When we tried to initiate licensing discussions, Google sued us preemptively and launched multiple 

challenges to our patents. (Editor's note: See Google's response below.) 

When its own challenges failed, Google enlisted its suppliers like Samsung to harass us with endless patent 

challenges. Thus, it created an ordeal that has now gone on for the past 14 years in the U.S. Patent and 

Trademark Office (USPTO) and in the federal courts. 

Today, instead of investing in R&D and developing as many new products as possible, Netlist is forced to 

spend tens of millions of dollars on protracted litigation to protect our past inventions. We're up against 

Samsung, Micron, and Google-tech giants that use their clout and resources to skew the legal and political 

landscape to their advantage. Their goal: use our IP for free while running out the clock on our patents. 

Patent challenges over and over 

The framers of our Constitution understood the essential role of innovation in a vibrant economy and knew 

IP protections underpin innovation. They gave Congress the authority to create a patent system. They 

realized small businesses and individual inventors, the main actors in the innovation process, needed 

protection from bigger entities that might steal and copy their inventions. 

Unfortunately, the system that worked as the Founders envisioned for over 200 years was distorted by the 

America Invents Act (AlA). Enacted in 2011 after a lobbying push from Big Tech, the AlA devalues patents by 
allowing unlimited challenges on the validity of an issued patent that has already been carefully examined. 

Notably, the AlA created the Patent Trial and Appeal Board (PTAB) within the USPTO with the mandate to 

invalidate "bad patents." The board charges to hear patent challenges, so it has a perverse incentive to review 

and strike down patents. To PTAB judges, most patents are "bad patents" that their examiner colleagues 

should have never issued in the first place. 
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I've seen the bias of the PTAB firsthand. Netlist's seminal '912 patent on memory module technology has 

been found valid four times by the USPTO over 14 years under five directors in proceedings brought by 

Google and its allies. It has also been affirmed by the Court of Appeals for the Federal Circuit. A U.S. District 

Court recently found the patent is valid and has been infringed upon. 

Yet after all this, the PTAB recently examined the '912 patent again and somehow found the patent invalid , 

ignoring 14 years of precedential rulings of its own parent agency as well as those of the federal courts. The 

outcome defies common sense and goes against bedrock principles of our legal system, such as deference to 

historical decisions and no double jeopardy-in this case, the '912 patent has been subjected to quintuple 

jeopardy. 

Regulating Big Tech 

The erosion of patent rights since the AlA has been alarming. It's akin to the government issuing a grant 

deed for a parcel of land then reexamining the deed over and over every time someone questions its 

legitimacy-and in the end, revoking it altogether. Corrupt governments are known for capriciously taking 

away rightful ownership of property. That's what's happening to patent owners in our country under the AlA. 

Fortunately, Congress is taking notice ofthe unintended consequences ofthe AlA and working to rebalance 

the scales. One important step is ensuring courts award injunctions-legal orders that keep stolen 

technologies off the market- in cases of patent infringement. Last week, a bipartisan group of lawmakers 

introduced the RESTORE Patent Rights Act , which would re-establish injunctions as the standard legal 
remedy for patent infringement. Monetary fines and damages awards alone do not deter Big Tech from using 
unlicensed technology. But injunctions have proven to be effective tools in the EU and most of Asia. 

Another bipartisan bill, the PREVAIL Act , would support American inventors by reforming PTAB practices. 

It would require standing for PTAB challengers and limit repeated petitions challenging the same patent­

and end duplicative challenges by requiring a party to choose between making its challenge before the PTAB 
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or in district court, not in both. N etlist could have avoided 14 years of costly and unnecessary litigation had 

such a law been in place decades ago. 

Congress has shown an interest in regulating Big Tech on matters of antitrust, privacy, misinformation, and 

child protection. They should also add patent infringement to this list. For too long, Big Tech has used the 

AlA to bully inventors and small businesses. It's time for lawmakers to stop this abuse. 

Editor's note: A Coogle spokesperson sent Fortune the following response: 

"These claims are bogus. We don't even make the same products as Netlist. Throughout our discussions 

with them, they have attempted to weaponize the legal system instead of compete on the merits of their 

products. We have a long-standing commitment to respecting patent rights, and we have robust processes 

in place to ensure our products are developed independently." 

Read more: 

• It's time for Big Tech to play fair on IP 

• How patents help us invent the future 

• Why America's patent system is not killing innovation 

• I lead one of the startups accusing Apple of patent infringement . Here's why Congress should side with 

us 

The opinions expressed in Fortune. com commentary pieces are solely the views of their authors and do not 

necessarily reflect the opinions and beliefs of Fortune. 
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